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PER CURI AM *
Proceeding pro se, Panel a Beasley Wite, federal prisoner

# 392218-180, appeals her guilty-plea conviction for health-care
fraud and noney | aundering in violation of 18 U.S.C. 8§ 1347, 1957.
Wi t e argues that her appoi nted counsel was ineffective for failing
to provide her with potentially mtigating informtion. She
asserts that without the information, she could not present a

proper defense. Wiite also has filed a notion to supplenent the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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record on appeal with the information that she all eges shoul d have
been provided to her by counsel.

A claimof ineffective assistance of counsel generally cannot
be addressed on direct appeal when the claim was not before the
district court because no opportunity existed for devel opnent of

the record on the nerits of the allegation. United States v.

Brewster, 137 F.3d 853, 859 (5th Gr. 1998). The record is not
sufficiently developed with regard to the information that Wite
al | eges was not provided by counsel. Accordingly, her ineffective-
assi stance clains will not be addressed in this direct appeal. See
id.

Wiite also argues that her gqguilty plea was induced by a
conbination of (1) a district attorney inproperly delivering a
subpoena to her and threatening her to plead guilty or go to prison
for 20 years; (2) her attorney’ s presentation of a plea agreenent
“which had witten in it that the governnent would recomend
of fense level 17[;]” and (3) her being msled by the prosecution
regardi ng the offense | evel.

A guilty plea involves the waiver of several constitutional
rights, and, accordingly, it nmust be mde knowngly and

voluntarily. United States v. Reyes, 300 F.3d 555, 558 (5th Cr

2002). Because Wiite did not attenpt to withdraw her guilty plea
in the district court, and she nade no objections concerning the
pl ea, review of the voluntariness of the plea is for plain error

only. See United States v. Brown, 328 F.3d 787, 788 (5th Gr.
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2003); United States v. Cothran, 302 F.3d 279, 283 (5th Cr. 2002).

Under plain error review, the defendant has the burden of show ng
that there is an error that affected her substantial rights

United States v. Vonn, 535 U S. 55, 62-63 (2002). Because relief

under the plain-error standard of review is within the court’s

sound di scretion, the alleged error nmust al so seriously affect “the

fairness, integrity, or public reputation of the judicial
proceedi ngs.” Brown, 328 F.3d at 789 (internal quotations
omtted).

At the plea hearing, the district court asked Wite whet her
anyone had attenpted to coerce or intimdate her into pleading
guilty. The court al so asked Wi te whet her anyone had prom sed her
any benefit outside of the plea agreenent in exchange for her plea.
White responded in the negative.

“Sol etm decl arations in open court carry a strong presunption

of verity.” Bl ackl edge v. Allison, 431 US. 63, 74 (1977)(28

US C 8§ 2254 case). Thus, a reviewing court will “give great
weight to the defendant’s statenents at the plea colloquy.”
Cot hran, 302 F.3d at 283-84. Al t hough the barrier inposed by
decl arations nmade during the plea colloquy is inposing, it is not
i nsurmount abl e. Bl ackl edge, 431 U. S. at 74. Thus, a defendant who
of fers specific factual al | egati ons supported by sworn
docunentation may be entitled to further developnent of his

allegations. See United States v. Fuller, 769 F.2d 1095, 1099 (5th

Cir. 1985)(28 U S.C. § 2255 case).
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Havi ng consi dered each of Wiite' s unsworn all egati ons, we give
Wiite’'s solemn declarations in open court nore weight that her

bel at ed, self-serving assertions on appeal. See Cothran, 302 F. 3d

at 284. Further, even accepting Wiite' s allegations as true, Wite
hersel f acknowl edges that the stipulation regarding the offense
| evel was that the Governnent would recommend an offense | evel of

17, not that it would guarantee one. See United States v. Bl eike,

950 F.2d 214, 222 (5th Cr. 1991)(a sentencing court is not bound
by the governnent’s recommendations in the plea agreenent). Wite
t hus cannot show t hat her substantial rights were prejudiced by the

all eged prom se to recommend an offense |level of 17. See United

States v. Wieeler, 322 F.3d 823, 828 (5th G r. 2003)(under plain-

error review, this court will uphold a sentence if it is within the
appropriate sentencing range and could be reinstated on renmand).
Wiite also argues that the Governnent breached the plea
agreenent by failing to file a notion for a downward departure
under U.S.S.G 8 5K1.1. Because Wite did not raise this issue in

the district court, reviewis for plain error. See United States

v. Henry, 372 F.3d 714, 716 (5th G r. 2004).

Under the plea agreenent, the Governnent retained the
discretion to file a notion for a downward departure if Wite
provi ded substantial assistanceinits investigation. The district
court confirmed that White understood the substantial -assistance

provi sion of the plea agreenent.
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The decision to file a 8 5K1.1 notion is within the di scretion

of the Governnent. United States v. Aderholt, 87 F.3d 740, 742

(5th Gr. 1996). Al t hough the Governnment nmay “bargain away its
discretion, it did not do so in this case.” See id. The judgnent
of the district court should is AFFI RVED. Wite's notion to

suppl enent the record i s DENI ED.



